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ommercial general liability (CGL) policies typi-
cally require an insurer to defend any “suit” that
seeks potentially covered “damages” that the
insured may be “legally obligated to pay.” This seems
simple enough.
But can an insurer ever have any obligations to
its insured before a suit is filed? In particular, can an
insurer ever have obligations to defend a pre-suit
demand against a claimant? The answer is less straight-
forward than it seems.

RECENT, CONFLICTING CASE RESULTS
Consider two recent cases, decided a few years apart
by federal courts in Massachusetts. These cases pres-
ent the paradoxical situation of two courts applying
the same policy language to the same type of statutory
pre-suit demand and arriving at seemingly divergent
conclusions.

Cytosol: duty to defend. In Cytosol Laboratories,
Inc. v. Federal Insurance Co.," a seller of recalled prod-
ucts (AMT) served the manufacturer (Cytosol) with a
pre-suit demand as required by Massachusetts General
Laws, chapter 93A (known colloquially as “Chapter
93A”). Under the Massachusetts statute, plaintiffs are
required to send such a letter at least 30 days before
bringing suit for “unfair or deceptive acts or practices
in the conduct of any trade or commerce.”” The pur-
pose of the demand letter requirement is to avoid
unnecessary litigation by giving the recipient the
opportunity to respond with a reasonable settlement
offer; if the recipient does not make a “reasonable offer
of settlement,” it becomes liable for treble damages and
attorney fees.’?

Cytosol forwarded the letter to its insurer (Fed-
eral). It asked that Federal “attempt to resolve these
claims without AMT filing suit.” Federal declined. It
argued, among other things, that the demand letter
did not trigger a duty to defend and that no duty was
owed until litigation actually was initiated against the
insured. Cytosol sued.

The court disagreed with Federal’s position that the
demand letter did not trigger a duty. It found

the filing of a formal lawsuit is not always required to
trigger a duty to defend. “[W]here an insured’s failure
to respond adequately to a pre-suit letter would sig-
nificantly affect the insured’s ability to defend itself
in a subsequent action arising out of the same sub-
ject matter and is substantially equivalent to the
commencement of a lawsuit,” the letter may be suffi-

cient to invoke the insurer’s defense obligations to the
»5

insured.
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TIP
Learn to how
to respond
to a pre-suit
demand for a
defense and
recognize when
the duty to
defend could
be triggered.

Insurers took note. Although
the Cytosol court ultimately found
no coverage, many read the case to
mean that an insurer should step
up and appoint defense counsel in
response to pre-suit demand letters
(at least in Massachusetts).

Sanders: no duty to defend.
Then, a few years later, a different
district court—and the U.S. Court
of Appeals for the First Circuit—
reached a very different result.

The facts of Sanders v. Phoenix
Insurance Co.° are somewhat lurid.
A divorce attorney (Doe) had an
intimate relationship with a client
(Sanders). The client committed
suicide. Sanders’s estate (Estate)
blamed Doe for the death.

As in Cytosol, the claimant
served a pre-suit demand under
Chapter 93A. Doe forwarded the
letter to his professional liability
carrier, which declined to defend.
Fearing reputational damage if his
name was “exposed in public court
documents,” Doe entered into set-
tlement discussions with the Estate.”
Eventually, Doe resolved the case
without suit being filed. Doe agreed
with the Estate to a negotiated sum
of damages—$500,000—and, as part

of the resolution, assigned the Estate
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his rights against the insurer with
respect to its failure to defend or
indemnify him.

The insurer argued successfully
before the district court that, not-
withstanding Cytosol, Doe had no
such rights under Massachusetts law.
And the First Circuit agreed, affirm-
ing the insurer’s viewpoint:

[TThe Policy . . . provides that

it must only furnish counsel to
defend the insured in the face of a
suit. . . . [The insurer] has no obli-
gation to provide a defense in the
absence of a suit.?

Because Sanders’s claim was
resolved prior to litigation, the
courts found, Doe’s policy was not
triggered, and no defense obligation
arose.

THE CGL “SUIT”
REQUIREMENT

Standard policy language. The
standard CGL policy insuring
agreement, Form CG 00 01 12 07,°
begins as follows:

We will pay those sums that the
insured becomes legally obli-
gated to pay as damages because
of “bodily injury” or “property
damage” to which this insur-
ance applies. We will have the
right and duty to defend the
insured against any “suit” seek-
ing those damages. However, we
will have no duty to defend the
insured against any “suit” seek-
ing damages for “bodily injury”
or “property damage” to which
this insurance does not apply. We
may, at our discretion, investi-
gate any “occurrence” and settle
any claim or “suit” that may
result. . . .1°

The policy defines suit as
follows:

“Suit” means a civil proceed-
ing in which damages because
of “bodily injury,” “property

damage,” or “personal and adver-
tising injury” to which this
insurance applies are alleged.
“Suit” includes:

a. An arbitration proceeding
in which such damages are
claimed and to which the
insured must submit or does
submit with our consent;

b. Any other alternative dis-
pute resolution proceeding
in which such damages are
claimed and to which the
insured must submit or does
submit with our consent/[.]'!

In the environmental con-
text, the term suit also has been
extended to certain administrative
cleanup orders, Comprehen-
sive Environmental Response,
Compensation and Liability Act
(CERCLA) potentially responsible
party (PRP) notices, and adminis-
trative proceedings, which courts
view as “sufficiently coercive and
adversarial in nature to constitute
a ‘suit’ within the meaning of the
CGL policy.”?

Insureds: pre-suit duties and
obligations. Most policies contain
language that requires insureds to
notify their insurers, not only of
suits that have been filed against
them, but also of claims that could
result in suits.” Indeed, most stan-
dard-form CGL policies go even
further: they require insureds to
notify their insurers “as soon as
practicable of an ‘occurrence’ or
an offense which may result in a
claim.”!*

Along similar lines, most CGL
policies have policy language that
bars an insured from agreeing to
settle a claim prior to suit with-
out giving notice and getting the
insurer’s consent: “No insured
will, except at that insured’s own
cost, voluntarily make a payment,
assume any obligation, or incur any
expense, other than for first aid,
without our consent.”’

These pre-suit provisions serve
several purposes. One purpose is
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to allow insurers the opportunity,

if they choose, to investigate, to
involve themselves in the resolu-
tion of claims that may lead to suits
under a policy, and to take steps
that will resolve or minimize the
insurers’ (and the insureds’) poten-
tial liability even before suit is
filed.'

If an insured fails to notify
timely its insurer of a suit, claim, or
occurrence, most jurisdictions allow
the insurer to deny coverage as long
as the insurer can show that it was
prejudiced by the omission.!” If an
insured undertakes defense, incurs
costs, and settles without obtaining
the insurer’s consent, most juris-
dictions find that the carrier is not
liable for the costs of the settlement
into which the insured has volun-
tarily entered.!®

Insurers: no pre-suit duties
or obligations. The same is not
necessarily true for insurers. As a
general rule, the language of the
policy does not expressly require an
insurer to become involved with a
claim until a suit is filed. In some
cases, of course, insurers will waive
this protection and will choose
to become involved. They will
see their interests as aligned with
the interests of their insureds, and
they will want to take steps—even
before suit is filed—to head off a
larger future liability that may be
covered under the policy.

But there are also cases where
insurers properly resist such
involvement:

e [n some cases, the insurer
may think that the demand
letter is simply a bluff and no
covered suit will result if the
claimant simply is left alone.
In these cases, the insurer
may prefer to hang back and
wait to see if the claimant’s
pre-suit demand actually rip-
ens into litigation. Indeed,
in some of these cases, the
insurer may be concerned
that its involvement would

be counterproductive, signal-
ing the possibility of available
money and encouraging
claimants (who otherwise
might be inclined simply to
let a matter drop) to take fur-
ther steps against the insured.
In some cases, the insurer
may question whether a
threatened claim is going to
be covered and whether a
defense obligation ultimately
will be owed under the policy.

to weed out frivolous or col-
lusive claims.

¢ Finally, in some cases, the
insurer’s own business con-
siderations will come into
play. For example, if an
insurer has reinsured a par-
ticular risk, the insurer may
be concerned that a pre-suit
payment, in contravention
of the language of its policy,
will be deemed “voluntary”
by reinsurers and will not be

CASES WHERE COURTS HAVE IMPOSED

PRE-SUIT DUTIES ARE TROUBLING
TO THE EXTENT THAT THEY FAIL TO
TAKE APPROPRIATE ACCOUNT OF
POLICY LANGUAGE AND BUSINESS
AND LEGAL CONSIDERATIONS

In states that follow a “four
corners” rule, this question
can be resolved only through
close examination of a com-
plaint, arbitration demand,
or other formal pleading.”” In
these cases, the insurer may
feel it is unable to respond

to a pre-suit demand until

a pleading is on file, so the
defense obligation can be
evaluated more closely.

In some cases, insurers may
suspect collusion or improper
conduct involving a claimant
or insured. In these cases, too,
the insurer may not want to
respond to a pre-suit demand
and may prefer to wait until a
complaint is on file. Because
attorneys may face sanctions
for filing a false, exagger-
ated, or improper pleading,
the requirement of a formal
pleading, i.e., a suit, serves as
a safeguard and may operate

UNDERLYING THE SUIT REQUIREMENT.

recoverable under the appli-
cable certificate or treaty.

Each of these represent legiti-
mate concerns from an insurer’s
standpoint. And each of these con-
cerns is served by (and reflected in)
the policy language, which imposes
on the insurer a right and duty to
defend only against suits that seek
covered damages.

CASES IMPOSING
OBLIGATIONS

Despite the general lack of pre-
suit duties and obligations imposed
on insurers, there are some cases,
like Cytosol, where courts have
departed from the rule and have
required insurers to step up and
assume responsibility for pre-suit
demands prior to commencement
of a suit. The cases are troubling

to the extent that they fail to take
appropriate account of the policy
language and the business and legal
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considerations underlying the suit
requirement.

The cases fall into several broad
categories: cases treating pre-suit
demands as sufficiently coercive to
qualify as suits, cases treating pre-
suit demands as a form of ADR,
and cases treating pre-suit demands
as costs recoverable in anticipation
of litigation.

Sufficiently coercive to qualify
as suits. One line of cases involves
statutory pre-suit demands that
a claimant is required by law to
serve before the claimant is allowed
to proceed to suit. In some juris-
dictions, the recipients of these
demands may face significant coer-
cive consequences—analogous to a
kind of default judgment—if they
fail to respond properly.

The court in Cytosol apparently
saw AMT’s Chapter 93A demand
letter this way because a defendant
who gets such a letter and fails to
make a reasonable offer of settle-
ment may be liable for enhanced
penalties, including treble dam-
ages and attorney fees. Given these
consequences, the court in Cyto-
sol suggested, it made no sense for
an insurer to hold off involvement,
or for a court to strictly apply pol-
icy language limiting an insurer’s
obligations until an actual suit was
filed. (Of course, the First Circuit
in Sanders later disagreed.)

Another relevant example is
presented by the “right to repair”
statutes that many states have
enacted in the context of construc-
tion-defect litigation.”® These laws
usually require a claimant to notify
a contractor of alleged defects, and
follow certain procedural require-
ments, before bringing suit. The
contractor then has the oppor-
tunity to respond and repair the
defect if it chooses. If the contrac-
tor (or its insurer) fails to respond,
consequences may follow.!

Some courts treat these statu-
torily mandated pre-suit repair
demands as coercive and analo-
gize them to PRP notices or other

communications by environmen-
tal regulators or administrative
agencies.”” Indeed, some states
require insurers to take this view.
The Nevada right to repair statute
(known colloquially as “Chapter
40”) contains an express provision
stating that an insurer “[m]ust treat
the claim as if a civil action has
been brought against the contrac-
tor” and “[m]ust provide coverage
to the extent available under the
policy of insurance as if a civil
action has been brought against the
contractor.”” Likewise, California’s
right to repair statute (known col-
loquially as “SB800”) states that

a pre-suit notice “shall have the
same force and effect as a notice of
commencement of a legal proceed-
ing.”** Relying on that provision,
most California courts have found
SB800 notices to trigger an insur-
er’s duty to defend.?

But the question of defense pres-
ents a closer call when there is no
statutory language mandating that
insurers treat the notice as a suit.
Thus, for example, in Cincinnati
Insurance Co. v. AMSCO Win-
dows,*® the U.S. Court of Appeals
for the Tenth Circuit, applying
Utah law, found that notice under
Nevada’s right to repair statute did
not qualify as a suit and did not
trigger an obligation to defend. It
noted that “noncompliance [with
the Chapter 40 civil pre-litiga-
tion process| does not result in any
adverse judgment or obligation
but rather imposes limited conse-
quences in subsequent litigation.”*
Furthermore, the court noted,

parties who fail to comply with
Chapter 40 face only limited
consequences when a claimant’s
action eventually proceeds to
state court. For example, under §
40.650, if a contractor or supplier
fails to send a written response to
a claimant—responding to each
alleged construction defect and
stating whether he has elected to
repair the defect, offer monetary

compensation, or disclaim liabil-
ity for the defect—then Chapter
40’s limitations on damages and
defenses to liability in subse-
quent lawsuits are nullified. If

a contractor or supplier fails to
appear in mediation or refuses

to mediate in “good faith,” the
mediator may choose to issue a
report that is admissible in subse-
quent litigation.

These results, although serious,
are not parallel to the often case-
determinative consequences of
noncompliance in the context
of lawsuits or mandatory arbitra-
tions. Indeed, there are instances
when a cost-benefit analysis
would lead a contractor to “opt(]
not to exercise its opportunity to
repair” and encourage the claim-
ant to commence litigation.?

The same might be said of
insurers. In some instances, a cost-
benefit analysis may lead an insurer
to appoint counsel and represent
the insured through the pre-liti-
gation process. But in other cases,
an insurer may prefer to decline
defense and leave to its insured
the question of how to respond
to a pre-suit repair demand, i.e.,
whether to offer repairs of the
issues that the claimant is alleging.
This is particularly true if the claim
mostly seems to involve faulty work
or other matters that are excluded
from coverage under the insurer’s
policy.

In the latter cases, the insurer
should be able to rely on its pol-
icy language. It should be able to
decline defense until the contractor
has finished any repairs it chooses
to make and until the claim-
ant has narrowed and focused the
remaining claims, reducing those
remaining claims to a defined form,
i.e., a litigation complaint or arbi-
tration demand.

Form of ADR. In a second line
of cases, courts have found a duty
to defend triggered by a demand
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letter under right to repair statutes
on the basis that the statutory pre-
suit process is, in effect, a form of
alternative dispute resolution.

For example, in Altman Con-
tractors, Inc. v. Crum & Forster
Specialty Insurance Co.,” the Flor-
ida Supreme Court addressed the
statutory right to repair process set
out in Chapter 558. The court in
Altman began by noting that the
CGL definition of suit means “civil
proceeding” but also includes arbi-
tration proceedings and “[a]ny
other alternative dispute resolu-
tion proceeding in which [covered]
damages are claimed and to which
the insured submits with our
consent.”®

Addressing the first part of this
definition, the court found that the
term civil proceeding most naturally
meant

[a] judicial hearing, session, or
lawsuit in which the purpose is

to decide or delineate private
rights and remedies, as in a dis-
pute between litigants in a matter
relating to torts, contracts, prop-
erty, or family law.’!

Accordingly, the court found that a
Chapter 558 pre-suit repair process
was not a “civil proceeding under
the policy terms because the recipi-
ent’s participation in the chapter
558 settlement process is not man-
datory or adjudicative.”?

Nonetheless, the court found
that the Chapter 558 pre-suit pro-
cess fell within the second part of
the CGL policy definition, i.e.,
“lalny other alternative dispute
resolution proceeding in which
such damages are claimed and to
which the insured submits with our
consent.” The court noted, in par-
ticular, the legislative history of
the right to repair statute, which
included the following legislative
findings and declaration:

The Legislature finds that it is
beneficial to have an alternative

method to resolve construction
disputes that would reduce the
need for litigation as well as pro-
tect the rights of property owners.
An effective alternative dispute
resolution mechanism in cer-
tain construction defect matters
should involve the claimant fil-
ing a notice of claim with the
contractor, subcontractor, sup-
plier, or design professional that

most troubling, line of cases arises
in the context of pre-suit demands
that trigger coverage under mul-
tiple policies. In these cases, it
sometimes will happen that one
insurer—but not the other—agrees
to undertake defense on a volun-
tary basis, despite the absence of
clear policy language requiring it
to do so. Some time later, after suit
is filed, the first insurer may seek

THE MOST TROUBLING LINE OF CASES

ARISES IN THE CONTEXT OF PRE-SUIT

DEMANDS THAT TRIGGER COVERAGE
UNDER MULTIPLE POLICIES.

the claimant asserts is responsible
for the defect, and should provide
the contractor, subcontractor,
supplier, or design professional
with an opportunity to resolve
the claim without resort to fur-
ther legal process.”

Applying this reasoning, the court
found that a pre-suit demand might
trigger a duty to defend but was
subject to the further requirement
that the insured must “submit [to
the process] with [the insurer’s]
consent.”*

This part of the court’s holding
is important. Although an insurer
in Florida may have an obligation
to defend an insured throughout
the Chapter 558 pre-suit process
if the insurer consents, an insurer
can avoid this obligation by clearly
informing its insured that it does
not consent to do so. This outcome
is more or less consistent with the
terms of the insurer’s policy, and it
strikes an appropriate balance of
interests—that is, allowing, but not
requiring, insurers to participate
in the pre-suit claims-resolution
process.®

Costs recoverable in anticipa-
tion of litigation. A third, and the

recovery from the second insurer
for the defense costs that it has
incurred, including the costs that

it incurred in voluntarily respond-
ing to the pre-suit demand. In these
circumstances, some courts have
granted the first carrier, i.e., the
defending insurer, a right to obtain
reimbursement from the second
carrier, i.e., the carrier that chose to
hold off defense in accordance with
its policy language.

Consider, for example, Liberty
Mutual Insurance Co. v. Continental
Casualty Co.*® An insured (Rob-
ertson) installed glass panels in the
John Hancock Tower in Boston.
The panels failed. Some glass pan-
els blew out and shattered on the
streets below. The owner notified
Robertson that it viewed Robert-
son’s work as defective. Robertson,
in turn, notified its carriers. It told
them that it planned to tender any
claims that might be filed as a result
of the problem. Nonetheless, it
continued to work with the owner
of the building to try to fix the
problem, and it entered into a toll-
ing agreement, which delayed by
several years the filing of any suits.

During this period, one of Rob-
ertson’s carriers (Liberty) appointed
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counsel, who assisted Robertson in
its negotiations with the owner and
in preparing anticipatory defenses.
A second carrier (Continental)
took a harder line. Relying on its
policy language, it told Robertson
that it had no legal obligation to
defend against the owner’s pre-suit
demand, although it “promis[ed]
that [it] would live up to the obli-
gations of its policy if and when a
third-party claim for injuries and
property damage were presented.

Several years later, the tolling
agreement expired, and litiga-
tion ensued. Continental reviewed
the complaints that had been filed
against Robertson. After doing so,
it determined that no defense was
owed.

Robertson and Liberty chal-
lenged Continental’s position as
to defense and ultimately pre-
vailed.’® At this point, a second
action became necessary—to eval-
uate the exact amount of the fees
that Continental would have to
reimburse. Liberty, as Robertson’s
assignee, argued that Continen-
tal should be liable for all costs,
including the “defense” costs that
Liberty incurred prior to the fil-
ing of the complaint. Continental,
in response, argued that its duty to
defend was triggered only by the fil-
ing of a complaint. It said it should
be liable only for reimbursing the
costs that Liberty incurred after
that point.

The court rejected Continental’s
position and found Liberty’s pre-lit-
igation costs to be recoverable “in
the circumstances of this particu-
lar case”:

”37

The extent of the window prob-
lem was so great that it was
almost certain that a suit would
be filed. Indeed, [the parties]
entered into an agreement to
delay the filing of any suits until
after further efforts were made

to solve the immediate problems
posed by the defective curtain
wall. Without this agreement, the

suit would have been filed much
soonet. . . . [Moreover,| both the
exhibits and the testimony of
witnesses strongly suggest that
most, if not all, of the pre-suit
services would have been per-
formed after suit was filed had
they not been performed before
and that . . . [the insured] had lit-
tle choice but to retain counsel
and prepare to defend itself when
it did. Under these particular cir-
cumstances, we conclude that it

and undertook various pre-suit
expenses: “storing the remains

of the crane, retaining experts to
examine the crane in prepara-
tion for litigation, making efforts
to settle, and advocating for LCL
during investigations.”? Arch also
tendered the defense to the crane
operator’s insurer (Scottsdale)
because LCL was an additional
insured on that policy. Scottsdale
declined to defend, on various
grounds.

THESE KINDS OF RULINGS ARE SEEN AS
A REFLECTION OF COURTS’ PERCEIVED
EQUITABLE POWER “TO DO JUSTICE”
AND AS A FUNCTIONALIST DISTASTE
FOR STRICT VIEWS OF COVERAGE.

was not error to allow the jury to
evaluate the pre-suit services and
charges for their reasonableness.*

The court’s ruling is odd as it is
seemingly contrary to the language
of the Continental policy. In fact,
as the court itself noted in an ear-
lier part of the decision,

[t]he mere fact a claim has been
asserted against the insured does
not impose any duty of “defense”
upon the insurer, since until an
action has been brought against
the insured there is by defini-
tion no claim against which the
insurer is required to defend.®

For a second example of the
same curious reasoning, consider
Arch Insurance Co. v. Scottsdale
Insurance Co.*! In this case, a crane
collapsed during construction of
a tower in Bellevue, Washing-
ton. The general contractor (LCL)
notified its carrier (Arch) of the
accident and the likelihood of liti-
gation. Arch appointed counsel

In the ensuing coverage litiga-
tion, the court determined that
Scottsdale had, in fact, owed LCL a
defense. It then found that the duty
extended to the pre-suit costs that
Arch had incurred:

Having found that LCL is an
additional insured with respect to
the Scottsdale policy, the Court
now turns to the scope of fees
and costs that Arch may recover.
Scottsdale argues that pre-suit
costs are not recoverable because
Scottsdale is not responsible for
expenses that were incurred by
LCL or Arch prior to the filing of
the first suit. . . . However, there
is no authority to support this
proposition. The duty to defend
is broad and encompasses those
expenses that are reasonably
related to the defense of a cov-
ered claim. . . . [Moreover,] “[n]

o right of allocation exists for the
defense of non-covered claims
that are ‘reasonably related’ to
the defense of covered claims.” .
.. Therefore, where the duty to
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defend necessarily encompasses
certain pre-suit expenses, those
expenses will not be allocated as
distinct.

The issue of whether costs are
reasonably related to the

defense of covered claims is a
factual inquiry. . . . Arch has
explained that its pre-litigation
costs were incurred in storing the
remains of the crane, retaining
experts to examine the crane in
preparation for litigation, making
efforts to settle, and advocating
for LCL during investigations. .
.. Scottsdale does not plead suf-
ficient evidence to raise an issue
of fact as to whether the pre-suit
costs were reasonably related to
the defense of covered claims.*

These kinds of rulings are trou-
bling. They are hard to justify
under the language of the insurance
contracts at issue. They are seen
most naturally as a reflection of
courts’ perceived equitable power
“to do justice™* and as a func-
tionalist distaste for strict views
of coverage. Where two carriers
have responded to a claim—one
has taken a strict view of its pol-
icy obligations, and the other has
taken a looser view (i.e., a view
more generous to the interests of
the insured)—courts may feel pres-
sure to punish the stricter insurer,
incentivize the less strict approach,
and not leave the more “gener-
ous” insurer with a disproportionate
share of liability.

But this kind of reasoning—
based on loose notions of the
insurers’ respective “generosity”’—is
simplistic and naive. Two insur-
ers, each having the right (but not
the duty) to voluntarily defend an
insured against a pre-suit demand,
may permissibly reach different
decisions on whether to do so.
Each has a perfect right to reach
that decision on its own. And the
insurers may have different, but
perfectly legitimate, business rea-
sons for reaching different results

on that question. Perhaps one
insurer, but not the other, charges
low up-front premiums, with the
implicit understanding that claims
tendered under its policy will be
subject to more demanding scru-
tiny. Perhaps one insurer, but not
the other, has an ongoing busi-
ness relationship with the insured
and hopes through its generosity to
curry favor and earn renewal premi-
ums. Perhaps one insurer, but not
the other, is facing regulatory scru-
tiny in the jurisdiction where the
claim occurs and hopes (through
a voluntary assumption of the
insured’s defense) to create good-
will and avoid negative publicity.
These are, of course, only a few of
many plausible scenarios.

In such circumstances, courts
do no justice by overriding the
insurers’ clear policy language and
imposing duties not inherent in the
policy. Quite the contrary: These
expansive judicial interpretations
introduce uncertainty of outcome
and cause insurers to assume obli-
gations that their policies were not
priced to cover. Taken to its logical
conclusion, the result of this judi-
cially created uncertainty is that
insurers are forced to raise prices for
all insureds; and some insureds, in
turn, may be forced to self-insure or
drop out of the market altogether,
reducing the efficacy of insurance
markets to evaluate and pool risks
efficiently.

CONCLUSION

Policyholders are required to pro-
vide prompt notice not only of suits
but also of claims, occurrences,

and circumstances that may lead to
suits. Insurers, in contrast, gener-
ally have no obligation to defend
under their policy until an actual
suit is filed.

In some cases—where insur-
ers view their interests as aligned
with their insureds—insurers
may agree voluntarily to assist
a policyholder in responding to
a pre-suit demand. But in other

cases, the insurer may choose not
to do so. Both choices are valid.
Both choices, in different cir-
cumstances, may serve legitimate
business, legal, and economic
objectives.

There is also a small class
of cases in which courts have
departed from the general duty-
to-defend principle and have
imposed an obligation on insurers
to pay pre-suit defense costs even
though the insurer is unwilling
to do so. These cases are trou-
bling to the extent that they fail
to take account of the language of
the insurer’s policy or the assump-
tions on which it was issued and
priced. H
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